
CITY OF SAND CITY SUCCESSOR AGENCY
Oversight Board Meeting Agenda

Ju'ly 22,2013

2:00 p.m., Monday, July 22, 2013,
City Hall, Council Chambers, I Sylvan Park, Sand City, CA 93955
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John McPherson, Monterey County Office of Education
Jane Parker. Monterey County Board of Supervisors
Sandra Miles, Monterey County Board of Supervisors Public Member
Stephen Ma, Monterey Peninsula College
Linda Scholink, City of Sand City Successor Agency
Steve Matarazzo, City of Sand City Successor Agency
Jayanti Addleman, Monterey County Libraries

3. PLEDGE OF ALLEGIANCE

COMMUNICATIONS FROM THE FLOOR: At this time, any person may comment on
any item which is not on the agenda. Please state your name and address for the record.
Action will not be taken on an item that is not on the agenda. If it requires action, it will
be referred to staff and/or placed on the next agenda. In order that all interested parties
have an opportunity to speak, please limit comments to a maximum of three (3) minutes.
Any member of the public may comment on any matter listed on this agenda at the time
the matter is being considered by the Board.

BOARD MEMBER COMMENTS: Board Members may ask a question for clarification;
make a briefreport or announcement on his/her activities. Board members may provide a
referral to Staff or other resources for factual information, or direct Staff to agendize a
matter ofbusiness on a future agenda. Any item not listed on the Agenda after the posting
ofthe Agenda and that must be acted upon (2/3rds vote required to place on agenda) prior
to the next Board meeting may be addressed at this time. (G.C.54954.2)

6. ACTION/ DISCUSSION ITEMS

Consideration of Oversight Board RESOLUTION Approving the Oversight
Board Minutes of June 3.2013
Status Report and Update on Department of Finance Other Funds Due Diligence
Review
Update regarding Claims by the Local Educational Agencies (LEAs) regarding
Pass+hrough Payment Obligations ofthe Successor Agency (SA)
Update regarding State Controller's Office (SCO) Other Funds Asset Transfer
Due Diligence Review Meeting with County Auditor

5

A

B

C

D

AGENDA ITEMS:

I. CALLTOORDER

2. ROLL CALL & ESTABLISHMENT OF OUOROM



E. Preliminary Review of ROPS l3-l48
F. Consideration of next Oversight Board Meeting Time and Date
G. Update regarding Seaside v. Sard Ciry-Verbal Report

REOUEST FROM BOARD MEMBERS FOR FUTURE AGENDAIIEMS

ADJOURNMENT:

ALL MEETINGS ARE OPEN TO THE PUBLIC. The City of Sand City does not discriminate against

persons with disabilities. CityHall andthe Council Chambers are accessible facilities. Any

person with a disability who requires a modification or accommodation to be able to participate

in this meeting is asked to contact the office of the city clerk at (831) 394-3054 no fewer than

two business davs orior to the meetins to allow for reasonable arransements.

I{ext Scheduled Oyersight Board Meeting:
Monday, August 5, 2013

3:00 P.M.

Sand City Council Chambers
1 Sylvan Park, Sand City

CITY OF SAIID CITY SUCCESSOR AGENCY
Oversight Board Meeting Agenda for July 22, 2013

7.
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AGENDA TTEM 6A

SAND CITY SUCCESSOR AGENCY OVERSIGHT BOARI)

RESOLUTTON OB _,2013

RESOLUTION OF THE OVERSIGHT BOARD FOR THE SAND CITY SUCCESSOR

AGENCY APPROVING THE OVERSIGHT BOARD MEETING MINUTES OF
JUNE 3,2013

WHEREAS, the Oversight Board at its regular meeting of July 22,2013 reviewed the Oversight

Board draft meeting minutes ofJune 3,2013; and

WHEREAS, based on its review of said minutes, the Oversight Board finds the draft minutes to

be an accurate summary ofthe major points and actions taken during the meeting ofJune 3, 2013.

NOW, THEREtr'ORE, THE OVERSIGHT BOARD hereby finds the subject minutes to be

adequate and they are hereby approved as the approved meeting minutes of June 3,2013'

PASSED AND ADOPTED by the Sand city successor Agency oversight Board on this 22'd day

of July, 2013 by the following vote:

AYES

NOES:

ABSENT:

ABSTAIN:
APPROVED:

John McPherson, Board Chair

ATTEST:

Connie Horca, Board Secretary
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The meeting was called to order by Chair McPherson at 3:01 P.M.

AGENDA ITEM 2, ROLL CALL & ESTABLISHMENT OF QUOROM

John McPherson, Monterey County 0fhce of Education
jane Parker, Monterey County Board of Supervisors
Monterey County Board of Superuisors-Public Member fVacant)
Stephen Ma, Monterey Peninsula College
Linda Scholink City of Sand City Successor Agenry {Excused absence}
Steve Matarazzo, City of Sand City Successor Agency
layanti Addleman, Monterey County Libraries

AGENDA ITEM 3, PLEDGE OF ALLEGIANCE

The Pledge of Allegiance was led by Board Member Addleman.

AGENDA ITEM 4, COMMUNICATIONS FROM THE FLOOR

3:02 P.M. Floor opened for Public Comment.

There was no comment from the Public.

3:02 P.M. Floor closed to Public Comment.

AGENDA ITEM 5, BOARD MEMBER COMMENTS

Board Member Parker announced that the Monterey County Board of Supervisors
has appointed Sandra Miles to be Sand City's community representative to the
Oversight Board. She plans to be in attendance at the next Oversight Board meeting.

AGENDA ITEM 6, ACTION/ DISCUSSION ITEMS

Consideration of Oversight Board Resolution approving the Oversight
Board Minutes of May 6, 2013

Board Member Ma requested that page 5 ofthe minutes be changed to reflect
that Legal Counsel Clarissa Canady also represented Monterey Peninsula
College.

Motion to approve the Oversight Board Resolution approving the Oversight Board
Minutes of May 6, 2013, as amended was made by Board Member Parker, seconded
by Board Member Addleman. AYES: Board Members McPherson, Parker, Ma,

A.
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Matarazzo, Addleman. NOES: None. ABSENT: Board Member Scholink. ABSTAIN:
None. Motion carried.

Status Report and Update on Department of Finance Other Funds Due
Diligence Review

Board Member Matarazzo reported that the request to Meet and Confer was
sent to the Department of Finance (DOFJ on March L5, 2013. DOF has 75
days to respond to the request and Staff is still waiting to hear back from
them. Chair McPherson suggested that this item be placed on the next agenda
should Staff have an update.

C. Update regarding Claims by the Local Educational Agencies (LEAs)
regarding Pass-through Payment Obligations of the Successor Agency
(sA)

Board Member Matarazzo reported that the Successor Agency Board met in
closed session and determined that outside Legal Counsel will need to review
the LEA's claim. Staff is hopeful for some progress on this issue by the next
Oversight Board meeting.

This item to be continued to the next Oversight Board meeting.

Consideration of State Controller's Office (SCO) Other Funds Asset
Transfer Due Diligence Review

Board Member Matarazzo suggested that the attached resolution be re-approved
by the Board as previously passed and adopted in December 2012, and forwarded
to the County Auditor. The State Controller's Office (SCO) disagreed with the
Successor Agency's conclusion that $6 million of the former Redevelopment
Agency's assets were transfened to the Successor Agency.

Board Member Matarazzo commented that the Successor Agenry does not
have $23 million (shown as a potential "asset" in materials sent to the SCOJ

in any account. Staff would be willing to meet with the County Auditor and to
have him come before the Board at a future date.

In response to Oversight Board comments, Board Member Matarazzo stated
that the Successor Agency's Finance Director and Auditor Therese Courtney
of Hayashi & Wayland can meet with the County Auditor to resolve the issue.

This item will be continued to the next Oversight Board meeting.

AGENDA ITEM 7, REQUEST FROM BOARD MEMBERS FOR FUTURE AGENDA ITEMS

Board Member Parker requested an update on settlement negotiations
between Seaside and Sand City. Board Member Ma suggested that the next
Oversight Board meeting be deferred to a later date in fuly so that additional
information regarding updates can be provided by Staff. There was Board
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consensus to reschedule the next Oversight Board meeting to Monday, July
22 at 2:00 P.M. Updates on Agenda items 6B,C & D will be scheduled for the
next meeting. Board Member Parker suggested that it would be helpful to
review the next ROPS at the July meeting so that the Board can present any
questions at the August meeting.

AGENDA ITEM 8, ADIOURNMENT

Motion to adjourn the Oversight Board Meeting was made by Chair McPherson,
seconded by Board Member Parker, to the next scheduled Oversight Board meeting
on Monday, luly 22,2013 at 2:00 P.M. There was unanimous consensus ofthe Board
to adiourn the meeting at 3:35 P.M.

Connie Horca, Board Secretary
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AGENDA ITEM 68

CITY OF SAND CITY SUCCESSORAGENCY
OVERSIGHT BOARD

July 15, 2013 (for Oversight Board Meeting of July 22,2013)

Oversight Board Members

Steve Matarazzo, Sta

Following the Oversight Board's approval ofthe subject due diligence review, completed in December,

2012, the Department of Finunc" sent a letter to the Successor Agency (SA) stating-that itdisagreed with

the OFDDR's finding that all remaining assets of the SA (exclusive of housing funds) be retained for

existing and future enforceable obligations. The DOF letter stated that $2,235,000 ofthe assets should be

disburid to the County Auditor (aA) for distribution to all effected taxing entities. In dispute of that

finding, the SA requested a..meet and confer" conference with the Department ofFinance.

On June 24, 2013, SA representatives met with two DOF accountants to review the subject DDR and the

SA's contention that all liquid assets ofthe SA should be retained to address existing and future enforceable

obligations. The SA has the following assets (not including property) in its bank accounts:

Sales and Use Tax:
Checking Account:
Property tax:
Total:

9228,282.26
588,754.12
645,919.79

st,462,956.17

Tax Exempt Bond Proceeds (3-month CD): 5524,824'62
Tax Exempt Bond Proceeds (6-month CD): $530' I I I '23
Total Bond Proceeds: $1'054835'85

During our meeting in Sacramento, it was argued that all ofthe bond proceeds needlote retajned by the

SA because the bond covenants require thoselronies to be spent on public projectswithin Sand City; and,

the bonds were issued in 2008, weli in advance ofthe Redevelopment Dissolution Act becoming effective'

OOi t ut ugr""a with this assissment and is allowing the bond proceeds to remain with the SA. The SA

."or"r.ntutln., ul.o argued that the remaining Iiquid aisets are needed, in part, to eventually reimburse King

Vlniur"s, ifn.c"ssary]as an enforceable obligation created bythe Disposition and Development Agreement

(OOA) usso"iuteO witL the coastal property filown as 'lhe McDonald Site", now owned by the SA. As the

b;;righ, B";r;.ay recall, the SAwiilowe King Ventures $ 1,445, 000 plus interest should King Ventures

J".ia"Lo, ," prrsue development of their coasLl resort, now going through the environmental review

fiocess with the City. However, the DOF has found (see attachid letter dated July I 1,.2013) the.majority

Ii:rrrJr u"i"g r"t"iired in the salei and use tax account and the checking account need to.be disbursed to

;if;;i; 
"-i"? ".tities 

and cannot be retained by the sA -_. The .total 
amount required^to be disbursed bv

ndf i, SSOa,Z?S. The SA has 5 working days from J uly I I 
ft to disburse those funds or face legal penalties'

This matterwill be discussed between SA staffand the SA Board underclosed session on July l6n. SA staff

*iii*p".t 
""v 

r"portable action to the oversight Board at the oversight Board meeting on luly 22,2013 '

Attachment: Final Determination Letter from DOF dated July I l, 2013

00?

DATE:

TO:

FROM:

SUBJECT: Update Regarding the Department of Finance (DOF) Determination Regarding the

"Other Funds Due Diligence Review (OFDDR)
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DEPARTMENT E F EoMUND G. BFOIYN .JR. . EiOVERNSR
\-- \r-d> FINAN tr I i 5 r- BTREE, a s^cRA,.4ENto cA a 9 5B !.4-37El6 I wwlY.DOF,CA'Gov

July 11, 2013

Mr. Steve llatardzzo, City Admin'slrator
City ol Sand City
1 Sylvan Park
Sand City, CA 93955

D€ar Mr. Mdarazo:

Subiect Other Funds and Accounls Due Diligence Heview

This letter supers€des the California Departmenl ol Finance's (Finance) original Other Funds and

A;;nts (OFA) Due Dligence Reviery (DDR) dstermination letter dated March 9, 2013. Pursuant

i, n6n1 inO Satety Cod; 1HSC) s€ction 34179.6 (9), t!t9 Ctty gt Sand City.SuccesTr_lsency

iAg";", "uoritteO "n 
oversight'board approved OFA DDB to Finance on January 7, 2013. The

iuipose'ol tne review was lo iet€rmine the amount ol cash and cash equivalents availabls lor

ifiiiLurion to tf,e allected taxing entities. Finance issued an OFA DDFI determination lett€r on

Ufiicn g, 2013, Subsequently, ihe Agency requested a Meet and Confer session on one or mote

ilems adjusted bY Finance.

Based on a review of additional inlormation and documentalion provided to Financs-during the

lrlelt irO Confer process, Finance has completed its review of those specilic items being

dispuled. Specifically, the following adiustments were mad€:

. The Agency's request to retain balances lor restricted assets totaling $ 1,870'637 is

disallowed, as lurlher explained bsbw:

o The tolal claimed as restricted qssets does not tie to the DDFI procedure lor

legally resutted assots' Per DDR Procedure 10 (Summary ol Balances

niaitible tor Attocation to Aflected Taxing Entities), the total claimed is

$1 ,87o,637; howeyer, per DDR Procedure 8A lor restricted assets, the total is

$t ,ogr ,oaq. Therelore, th€ oFA balance avaitablo {or distribution will be

inereased by $239,553 ($1 ,870,637 - $1 ,631,084)'

o The request to re€ilrict asssts totaling $812,160 ,or a contingent settlement is nol

altowed" Trle Agency claims th6se tunds are restricled pending lhe oficome of a

lawsuit between-rre ilgsnsy and lhe city of seaside. The Agency claims that the

lunds are needed il tG coun rules against the Agency. Per HSo_sedion

s417g.5{c)(5)(D),r€trictedassotsarepermitedforfundingenforc€able
obiigatiofls. fiS'C 

'se"tion 
341 79.5 stat6 "enforceable obligation' includes any of

the hems ttsi€d in subdivision (o oI soction 34171 , contracts detailing speeific

u/ort that were enlered into by the fomer redevelopmeni agency prior to Jun€

28, 2A11 wilh a thkd party otlier than the city, county, or city and coufity that
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Mr. Sleve Matarczzo
July 11, 2013
Page2

a

o

o

Restricted bond procaeds totaling $1,054,399. The Agency claims these funds are
restricted by bond covenants; however, the amount was not included in the DDR under
Procedure 8A (Restricted for Funding Enforceable Obligations). Our review indicates
the Agency placod the 2008 Seriee A and B bond proceeds into two separate
Certificates of Deposit (CDs) when the bonds were issued. The balanbe of the CDs as

'ol June 30,2012 was $1,054,399. Bond proceeds and interost earned on th€ proceeds
are restricted assets; therefore, the Agency will be p€rmitt€d to relain these restricted
assets.

The Agency's request to retain S812,160 to satisfy approved ROPS items for lhe 2012-
'13 fiscal year is approved and incrsas€d by $12,053, as lurther discussed below:

o The Agency was approved ior $815,231 in expenditures for the July through
December 2012 period (ROPS ll). However, the County Auditor Controller
(CAC) only distributed $307,731 to the Agency for ROPS ll; therefore, the
Agency will be permitted to retain this amount, which is the amount expended by
the Agency as reported on the Prior Period Payment Schedule submited with the
July through December 2013 ROPS.

Although not included on the ROPS ll reconciliation, th6 Agency will also be
pormitt€d to retain an additional $357,284 ($il0,015 - $182,731)for debt service
payments. Our review indicates the Agency paid $540,015 towards bond debt
service payments for the November 2012 payment; however, the Agency only
claimsd $182,731.

created the former RDA. While HSC section 34171 (d) (1) includes judgments or
settlem€nts entored by a compstent court, it does not provide for contingent
liabilities or s€ttloments. ll and when a iudgment or settlement is entered against
the Agency, the item may be included on futuie Recognized Obligation Payment
Schedules (ROPS) for payment with Redevelopment Property Tax Trust Funds
(RPTTD. Therefor€, the r€quost to restrict OFA balance available for distribution
will be increased by $812,160.

The request to restrict $818,924 on deposit with lhe trustee for bond reserves is

not allowed. While bond ressrves are restricted, these amounts have already
been account€d for in Procedur€ 6A (Bestristed Fund) ofthe DDR. Therefore,
the OFA balance availabl€ for distribution will be increased by $818,924.

Finance notes that HSC sdction 3a177 (a) (3) states that only those payments

listed in the approved BOPS may be made irom the funding source specified in

the BOPS. However, HSC section 34177 (al (4) go€s on to state that with prior

approval from the ovsrsight board, the succsssor agency can make payments for
enlorceable obligations Jrom sources olher than thos€ listed in the ROPS. ln the
luture, the Agency should obtain prior oversight board approval when making
payments lor enforceable obligations from a funding source other than those
approved by Finance.

The Agency was approved for $897,731 for $re January through June 2013
ROPS (ROPS lll) period; however, the CAC only distributed $738,533. ,qs such'
the Agency will be permitted to retain $159,198 ($897,731 - $738,533), to satisfy
ROPS lll approved enforceable obligations.

o
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Mr. Stevs Malaraao
July 1 1, 2013
Page 3

ln total, the Agency will b€ permitted to retain S824'213 ($307'731 + $357'28'4 +

$1SS,198). f6e OFn balance available for distribution will be decreased by $12,053
($824,213 - $812,160).

Should a deficit occur in th€ future, HSC provides successor agoncies with various

methods to address short temi cash 1ow issues. These may include requesting a

toan from the city pursuant to HSC section 34179 (h), or subordinating pass-through

paymentspursuanttoHscsection34lE3(b).TheAgencyshouldseekcou.nsel
iroh tneir oversight board to determine the solution most appropriate for their

' situation if a deliciency were t0 occur'

The Agencfs OFA balance available for distribution to the affected taxing entities is $804,245
(see tabl6 below).

This is Finance's final determination of the OFA balances available for distribution to the taxing

entfties. HSC section 34179.6 (f) requires successor agencies to transmit to the county auditor
controller the amount oi funds identified in the above lable within live working days, plus any

interest those sums accumulated while in.the possession ol the recipient. Upon submission of
payment, it is requested you provide proof of payment to Finance within tive business days.

lf funds id€ntified for transmission are in the possession of the successor agency, and if the

Successor agency is opelat€d by the city or county that created the formor redevelopment

ag€ncy, then-failire to'transmit the ideniified funds may result in offsets to the city's or the

drnty i sales and use tax allocation, as well as its property tax allocation. lf funds identified for

vansmission are in the possession of anothor taxing entity, the successor agency is required to

iake diligent efforts to recover such iunds. A failure to recover and remit thoss lunds may result

in otfseti to tne other taxing entity's sales and use tax allocation or to its property tax allocation.

if fu;ds identified for transriission are in the possession ol a private entity, HSC 341 79.6 (h) (1)

iel states tnat any r6mittance related to unallowable transfers to a private party may also be

iu'biect to a 1O percent penalty if not remitted within 60 days.

Failur€ to transmit the identified funds will also prevent the Agency from being able to receive a

tinJing ot completion from Finance. Without a finding of completion, th-e Agency will be unable

to tak6 advantlge ol the provisions detailed in HSC section 34191 .4. Specifically, these

piorbions attodcertain loan agreaments between the former redevelopment agency (RDA) and

ihe city, county, or city and county that created the RDA to be considered enlorceable

oUf ig"iion.. T'hese piovisions alsb allow certain bond proceeds to be used lor the purposes in

whiih they were sold and allows for the transfer of real property and interests into the

Communiiy Redevelopment Property Trust Fund once Finance approves the Agency's long-

range property management Plan.

o Balan able buti axl Entltlesit n Ton ToorF D stAvs aAF ce

Available Balance Per DDFI:
Finance Adjustrn€nts

Add:
Restricted assets not included in DDR
Requested restricted balances not allowed
Additional allovred retefltion

Total OFAavailable to bE dlstrlbuted:

$

s
t
$
$ 8c4,245

'I

(1,054,339)
1,870,637
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Mr. Steve Malarazzo
July 11 , 2013
Page 4

ln addition to lhe consequences above, willlul lailure lo return assets thal were deemed an

unallrwable trarsler or liailure to remil the fun& idenlifi€d above could expose certain
indMduals lo criminal penalties und€r exisfng law.

Pursuafit to HSC sectiorE 34167.5 and 34178.8, the califomia state controlle/s offtce
(Cornron€r) has lhe authority 10 das, back assets thal were inapproprialely transterred to the

crty, county, or any other public agency. Detelminations outlined in this letter do nol in arry way

eliminate the Contolle/s authority.

Please Clirect inquiries to Evelyn Suess, Dispute Resolution Supewisor. or Danielle Brandon,

AnabBt, at (916) 44S1546-

Sincerety,

STEVE f*
Local overnment Consultant

Ms. Linda Sctrolink, Director o, Administrative Services, Sand City
Ms. Connie Horca, Deputy City Clerk, Sand C'rty

Ms. Julie Aguero, Audnor Cornroll€r Anatyst ll, Monlerey County
Galifomia Stale Controller's Ofiice

nl t
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AGENDA ITEM 6C

CITY OF SAND CITY SUCCESSOR AGENCY
OVERSIGHT BOARI)

DATE: July 17, 2013 (for Oversight Board Meeting of luly 22,2013)

Oversight Board Members

FROM: Steve Matarazzo, Staff

SUBJECT: Update on Claims by Local Educational Agencies (LEAs) Regarding Pass-th,rough

Obligations of the Successor Agency (SA)

1. Opinion of LEA counsel
2. Opinion of Best, Best & Kreiger

an

TO:

The Monterey County Office ofEducation (MCOE), the Monterey Peninsula Unified School District
(MPUSD) and the Monterey Peninsula College District (MPCD), collectively known as local
educational agencies (LEAs), have filed claims with the Successor Agency (SA) stating that monies

are owed by the former Redevelopment Agency either due to statute (MCOE) or due to the wording
of pass-through agreements (MPUSD and MPCD). The LEAs have hired legal counsel and the

Dolinka Group to express the opinion that approximately $1.6 million is owed, primarily due to

language in the pass-through agreements. The pass-through agreements required the former
redevelopment agency to pay the affected LEAs , additional property tax, equivalent to a 2%o atnual
increased property value from the base year (1987) when the tax base was frozen. The amount of
additional revenue to the LEAs (MPUSD and MPCD) was to be paid "upon request". The LEAs

did not make that request until 201 I and 2012, respectively. The LEAs claim that the 20% amounts

of additional revenue should be calculated from the inception of the RDA (1987) to the date of
dissolution in 2012. However, It isthe SA's opinion that "upon request" triggers the amounts due,

going forward, not backward. During a couple of meetings when this issue was discussed with the

SA, the LEA representatives indicated that they would prefer to find a reasonable compromise as a

settlement rather than litigate the issue.

The SA has obtained the outside counsel ofBest, Best and Kreiger (BB&K) to opine on this issue

as it relates to the interpretation of the relevant pass-through agreements. It can also be stated that

there is money due to the MCoE that is required by statute. (The MCOE has no pass-through

agreement with the former RDA.) The BB&K opinion is attached, as is the opinion of the LEA's

counsel. SA stafffinds the BB&K opinion to be the stronger case, in light ofthe additional analysis

provided. A proposed settlement will be discussed between SA staffand counsel with the SA board

on July l6th. A further report will be presented to the Oversight Board on July 22, 2013'

ATTACHMENTS:
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DANNIS WOL]VER KELIEY

San FaancrSac

March 15,2013

VIA EMAIL and U.S. lttMl

Garry P Bousum
Associate Superintendent, Finance & Business Services
Monterey County Office of Education
901 Blanco Circle
Salinas, CA 93901

Response to Sand City Re lnterpretation of Cooperation Agreements
Our file 5040-10212

Dear Mr Bousum;

We have reviewed the Agreements for Cooperation between Monterey
Peninsula Unified School District CMPUSD"), Monterey Peninsula Community
College District CMrcCD"), the former Sand City RDA and Sand City
('Cooperatlon Agreement"). I focused specific attention on Sectlons 3.1 and
3.2 of the Cooperation Agreements in light of Sand City's claim that MPUSD and
MPCCD were required to make a request for certain 2olo palments. and that
those payments would only flow prospectively followlng the request' We
disagree with this interpretation.

BRIEF SUMMARY

In July and August of f987, MPUSD and MrcCD entered into CooPeration
Agreements with the former Sand Clty RDA and Sand City These agreements
were commonly known as'mlugatlon agreements" ln which RDA'S worked with
school dlstricts to negotiate payments to defmy the costs to districts associated
with growth in the area due to redevelopment activities. It appears that the
primary purpose of the Cooperation Agreements at lssue was tg address these
mitigation issues.

The Cooperation Agreements both contain the following '27o" provision:

3.2 Upon the request of the School District the Agency shall Provide as a
mrnimum, an amount equal to the projected Portion of the tax revenues
generated by the rncremental two percent (2olo) lncrease ln the base

I
5F 630814v1
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year assessd valuauon of the pnoperty wlthin the redevelopment area durlng the
period of the proJect, including any amendments.

(MPUSD Agmt., 53.2, MrcCD Agmt., 53.1 ) The Districts and Sand City drsagree regarding the
interpretation of this provlslon.

LEGAL ANALYSIS

Sand City contends. (1) that 2% provlsion requires the City/former RDA to pay these amounts
ptuspedively; (2) the Clty was only required to hold these funds in reserve for 1 year. and if
the Districts failed to make a request, they were entitled to spend these revenues on other
items, and (3) even assumlng the Dlstricts could seek payment for prior years. the DistricG
would be limited to a four year statute of limitations to make such a claim. San City's
@ntentions are not supported by the clear contract language, or the law

There is no reference in the 296 provision to an annual reserve that can be spent if the Districts
drd not make a request in that year. In other words, there is no'use it or lose it" language ln
the proviston that amounts to a waiver on the part of the District if it does not make a request
in a given year Thus, any expenditure of these funds by the Cityformer RDA was made at
their risk, and did not alleviate the City/former RDA'S obligation to make full payment under the
2olo provision.

Moreover, Cooperation Agreement does not place a time limit on the amount of funds that can
be sought under the 296 provision In fact, there ls no sp€cified timeframe for the Dlstricts to
make the request. Rather, the language of the provlsion is quite broad, and requlres the
Clty/former RDA to make, at a minimum, "an amoutlt equal to the projected portion of the tax
revenue s geneEted by the incremental two percent (29o) increase in the base year assessed
valuation of the property within the redevelopment area during the penod of the project,
including any amendments." Thls hlghllghted language clearly reguires the payment of these
sums for the entire period of the project. In other words, the request does not trigger only a
prospective payment of these amounts, but rather the full payment of these amounts for the
entire period of the project, as amended. In sum, there ls slmply no support for the City's
interpretation that the request only requires payments going forward The plain language of
the provision clearly states otherwise.

Finally, the City lacks any basis to conclude that the Districts would be limited to only four
years of payments based on the statute of limitations for contracts. The 4-year statute of
limitations applles where there has been a breach of an obligation in the contract' Here, the
Districts are simply exercislng their rights under the agreements by requesting that the City
fulfrll lts obligation to pay the 296 payments for the entire penod of the proiect pursuant to
sections 3,1 and 3.2. Ifthe City fails to do so, the Districts will have 4 years from the date of
thelr refusal to bring a legal action to pursue their claims. However, in the resulting action, the
Clty would be requlred to make the payments specified in the 296 provision - i e., the entire
sum for the full project period - and not be limited to only four years. Thus. it is our opinlon
that the City is mlsapplying the statute of limitations in this case.

Their claim might have merit if the 296 provision required the Districts to make an election at a
time certain, and the Districts did so but the City failed to make such payment. Altematively, if
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the payments were supposed to be made automatically, and the City failed to do so, the
Districts may b€ limited to seeking payments for only four years from the dates the City was
reguired to make the automatlc payments. However, as explained above, the express terms of
the agreements do not require the Districts to make a request at a time certarn, the failure to
respond to which by the City would trigger the statute of limitations. Moreover, the City also
concedes, and the plarn language provides, that the D,stricts were required to make a request.
Thus, there was not a failure to make an automatic payment which mrght trigger the statute of
limitauons.

CONCLUSION

Based on the foregoing, we conclude that the cooperatlon Agreements provide for full payment
under the 27o provision for the entrre period of the project, as amended, not simply prospective
payments, We further found no contractual or legal basls to read into the Cooperation
Agreements the "use it or lose it" terms that the City relies upon We likewis€ find no merit ln
the City's argument that the statute of limitatons would bar the Drstncts from seekrng full
payment under the 29D provision. Rather, the Distncts are entitled to pursue the payments by
merely exercising their rights under the agreement and maktng the regursrte requests, After
such requests are made, the agreement is clear that the City/former RDA "shall" make such
payments.

Please contact me should you have further questlons on this matter

Very truly yours,

DANNIS WOLIVER KELLEY

@-@
Clarissa R. Canady
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